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In this talk, I am going to make several points:

First, the research data on domestic violence in the general population does not confirm what we, in the Family Court system, generally believe about domestic violence.

Second, as a whole, Family Court litigants – including those who allege and who are accused of domestic violence – resemble persons in the general population much more closely than they do women in shelters and men in batterer intervention groups.

Third, what is known about the distribution and varieties of domestic violence in the general population does not corroborate the beliefs on which related statutory factors are based.  These beliefs include:

· that all domestic violence is “battering”;

· that it is always perpetrated by men-on-women;

· that it is always driven by an intent to exercise “power and control” over a weaker party; and

· that domestic violence is best understood as an all-or-none criminal act intentionally committed by a perpetrator against a victim, when a better analogy (in many cases) might be an automobile crash in which both parties have been negligent – at least, to some extent.

Fourth, in turn, these statutory factors promote biases in the Family Code, which do not serve the best interests of children.

Fifth, these biases affect how we think about domestic violence and how we evaluate disputes about children’s best interests, when domestic violence is alleged.

Sixth, when it comes to allegations of domestic violence, our normal good practices of forensic evaluation and in hearing processes are altered in ways that do not serve the best interests of children.



During my years at Dane County FCCS, several domestic violence presentations about counselor unawareness and inattention to domestic violence challenged our perceptions and beliefs.  These trainings culminated almost six years ago, in March 2001, in a multi-disciplinary program for judges, commissioners, and counselors (“AJ,” et al., 2001).

In a nutshell, we were taught:

Yet, there was only that one murder in more than twenty years – and after thousands of custody disputants had been seen at FCCS.

Despite my skepticism about what I heard in domestic violence trainings, it is not easy to accept what I found in the research literature in the past year.

Despite my many contrary experiences in conducting C/P evaluations and my disbelief about the advocates’ “standard formulation” (what Donald Dutton calls the “DV paradigm”), the advocate perspective had also shaped my deeper mind-set.

Until investigating this research literature, a contradiction existed in my thinking about domestic violence – between what practice led me to believe and what I also believed from several advocate trainings.

I emphasize this discrepancy, because I suspect many of you, also, grapple with it.

Whether practicing as attorneys or mental health professionals, our training about domestic violence has almost certainly come from theory and research on selective samples of shelter residents and batterers in “treatment.”

However, Family Court litigants are much more likely to come from and reflect the diversity of relationships in the general population (including those that are violent), not those individuals who have found their way (or would be eligible for) battered women’s shelters and batterer intervention groups.

Therefore, I have concluded, that the domestic violence we encounter in Family Court is much more likely to be “minor” than “severe,” and much more mutual than male-on-female perpetrated.  

These two populations – the general population, on one hand, and batterer victims and perpetrators, on the other – are often confabulated.  That is, characteristics of batterer victims and perpetrators are presented, as if they represent the larger subset of high conflict and abusive couples in the general population.  This is part of what leads to contradictions in our beliefs about domestic violence within that part of the population who litigate custody and placement in Family Court.

ABOUT THESE CONCLUSIONS FROM THE RESEARCH LITERATURE

1. The following research findings and conclusions are based on information obtained from samples of both genders in the general population: that is, data supplied by women as well as by men about their partners’ and their own domestic violence.  For the most part, these are not  “he said/she said” data; this is information regarding what she said about her own behavior and he said about his own behavior as well as what each said about the other’s behavior.

2. What I am about to report is mainly drawn from closely examined, extensive summaries of behavioral science research on domestic violence.  These conclusions are not Holy Writ; they might best be thought of as recommendations for future research.  There is also other research, for example, that conducted by sociologist Michael Johnson at the University of Pennsylvania, who seriously questions the validity of these conclusions – which are only interpretations that, in time, may prove false in whole or part.  To some extent, such disconfirmation is inevitable.  That’s the nature of scientific investigation.

3. However, it is important to acknowledge that these conclusions are “out there,” and that they are based on sound research.  This is knowledge that should be dealt with, not ignored.
4. Not the least important reason to give these data serious consideration is this.  In a child’s intact or divided family, whether it is the mother or the father or both parents (or others) who perpetrate violence, the child suffers, either as a witness or as a target of abuse.  The extent to which our thinking and work is able to address and remedy the actual family violence to which children are exposed and subjected – whether perpetrated by mother or by father – the better we serve children’s real best interests.

5. I expect many will be skeptical of what I’m about to report.  This is good; there should be vigorous dialogue on this subject.  

IMPLICATIONS FOR PRACTICE

For us who practice in this area, what procedural lessons should be drawn?

1. Parties who allege domestic abuse in a custody disputes should not be given the ”benefit of doubt.”  The facts of these accusations should be carefully examined, case-by-case.

2. In Family Court proceedings and in Restraining Order hearings, a single standard should be even-handedly applied to evidence presented by both parties:

3. When children are involved, given the distribution of domestic violence between genders in the general population, we are prudent to carefully and thoroughly scrutinize each allegation, on its own merits.

4. In custody cases in which domestic violence is alleged, there is no sound empirical basis to shift the burden of proof from accusing mother to the accused father.  An embattled, abusive father may not have full responsibility for a sequence of events in which he was a victim as well as a perpetrator.  Both parties should be held to the same standards of accountability for their respective contribution/s (if any) to the alleged abuse.

5. Allegations of DV should not be made an exception to the common understanding that – perhaps especially in disputes between intimates – “there’s always another side to every story.”  Not that the “other side” necessarily will show the allegation to be false. As we all know, in high conflict Family Court disputes, there are almost always two sides to the story.

6. Such allegations and denials should always be tested by “hard” evidence.  However, in one study, objective corroboration of domestic violence was acquired in only one-third of the custody cases examined. (Bow & Boxer, 2003, cited by Hamel, et al., 2007)

7. We should never presume to know what our hearings and investigations of domestic violence would find.  However, in another study, Sorenson, et al. (1995) [cited by Hamel, et al., (2007)] found Florida judges’ disinclined “to award custody to parents who had been accused of child or partner abuse, even with little or no corroboration.”

STANDARD FORMULATIONS & RESEARCH FINDINGS

SF I:  Intimate Partner Violence (IPV) is solely motivated (or caused) by intent to exert “power and control” over women – a culturally and politically embedded prescription that countenances and maintains male superiority and privilege; all abuse is latent “battering.”

Research Findings

From a review of several IPV typology studies, Babcock, et al. (2007) conclude that “there are at least two types of intimate partner abuse…characterological and situational” (similar to Johnson’s Intimate Terrorism and Situational Couple Violence), which they distinguish as follows.

TYPES OF INTIMATE PARTNER VIOLENCE

	CHARACTEROLOGICAL (~IT)
	SITUATIONAL (~SCV)

	IPV is unilateral and unidirectional between clearly distinct (one assaulting, the other victimized) partners
	IPV is bilateral, bidirectional, and reciprocal between mutually assaulting and victimized partners

	Violence and abuse is instrumental, intended to control and dominate the partner
	Violence and abuse can be expressive and instrumental, serving various needs and aims – none of which is to control the partner

	Perpetrator may be abusive and violent outside as well as inside the family
	Perpetrator/s’ abuse and violence is restricted to other members of his/her family

	Perpetrator minimizes his/her violence and its consequences
	Abuser/s acknowledge his/her/their violence and its costs

	Perpetrator is likely to be borderline, anti-social, or narcissistically personality disordered
	Perpetrator/s are unlikely to be severely personality disordered

	Perpetrator projects and externalizes blame and responsibility for his/her violence
	Perpetrator/s acknowledge and accept responsibility for his/her/their violence and abuse

	Absence of genuine remorse or regret
	Expression of genuine remorse and regret

	Violence is rationalized and justified
	Violence is rejected as immoral


1. Appell (2006) notes that IPV can result from “habit and/or lack of skills for…coping with feelings,” learning from modeling, “poor impulse control or a one-time loss of control due to overwhelming emotional circumstances [as reported by Johnston & Campbell (1993)]…[and] poor communication and problem-solving skills.”

2. Hamel (2005; 2007) reports that male and female survey respondents report “control, retribution, …a need to get a partner’s attention,” and wanting to “get through” to the partner as precipitating and feeding the IPV.  Similarly, for some intimates violence becomes an option when the partner “won’t listen to reason.” (Straus, 2005)

3. In his own research Dutton (2007a) found Borderline Personality Organization to be at the core of “the abusive personality.”

4. Dutton (2006) reports others finding an increased likelihood of IPV in relationships involving one partner with a “preoccupied” adult attachment style (including intense sensitivity and violent reactivity to signs of separation and abandonment), and the other with a “dismissing” attachment style (who has been long hardened to intrusion and closeness but who is equally volatile) – perhaps, an extreme variant of the pursuing-distancing dynamic seen in many heterosexual relationships.  Respectively associated with Borderline and Anti-Social Personality Disorders, these adult attachment styles are believed to develop as attachment disorders in response to early childhood neglect, abuse, and anxiety within the primary social-emotional bond. (Sonkin, undated)

SF II:   Domestic abuse is something men do to women; and

SF III:  Only men can be batterers; men are never (or, hardly ever) victims of severe abuse.
Research findings
1. Dutton (2005) cites several large-scale studies, which – based on both male and female respondent reports – report comparable rates (generally varying between 10% and 15%) of female-on-male intimate violence as of male-on-female violence.

2. Dutton (2005) cites Stets and Straus’s (1990, 1992) remarkable findings from their 1975 and 1985 re-analyses of national survey findings (all of which are based on information supplied by both genders):

a. Of the IPV incidents described by couples, 49% were “reciprocal,” 23% were solely male perpetrated (against a non violent female partner), and 28% solely female perpetrated.

b. That is, approximately one-half of the IPV reported by male and female survey respondents can be considered “mutual” or, what Michael Johnson calls Situational Couple Violence – that is, IPV in which heterosexual partners contribute interactively, as violence emerges from conflict that gets out-of-hand: for example, anger, screaming, name-calling, finger pointing, which precipitate minor or severe physical assault.

c. 11.8% of couples reported a “pattern” of female perpetration of “severe” violence (against a non-violent male partner), while only 4.4% of couples reported recurrent severe male assaultiveness (against non-violent female partners); and

d. “For all kinds of violence [minor and severe] …females were unilaterally more violent than males to non-violent partners (32% versus 18%).” (Italics in the original)

e. “…the same ratio of male/female initiated violence was found regardless of whether the respondent was male or female….” (Italics added)

f. Dutton (2005) observes: “Since the female violence…was committed against a non-violent male, it could not have been self-defensive….More females struck first…and more females than males hit back in response to an assault by the other….”

3. Dutton (2005) cites other studies showing women to be at least – and often, more – violent than men toward their intimate heterosexual partner.

4. Straus (2005) reports men make up a larger proportion than women of chronically violent heterosexual partners (7.2 vs. 6.0 total assaults/year, and 6.1 vs. 4.3 severe assaults/year, respectively).  It is not to discount these differences to also note that, even when chronic violence resembles battering, the pattern (reported by respondents of both genders) is not exclusively of male perpetrators and female victims.

5. Dutton (2006) cites numerous studies of violence in lesbian intimate relationships, one of which (Lie, et al., 1991) reported “rates of verbal, physical, and sexual abuse…all [to have been] significantly higher in [prior] lesbian relationships than in [prior] heterosexual relationships.”

6. Dutton and Corvo (2006) cite Laroche’ s (2005) finding from the 25,876-respondent Canadian National Survey of 8% of men and 7% of women reporting themselves to have been victims of “severe abuse.”

7. Dutton and Corvo (2006) cite Archer’s (2000) meta analysis, which “combined results from 82 independent studies….Based on…data across studies (a combined… sample of 64,487 [respondents]) women were slightly more likely than men to use physical abuse…against an intimate partner….As with [other studies’] dating samples…the younger the sample, the higher the level of female violence relative to male violence.”

8. Hamel, et al. (2007) cite Stacey, et al.’s (1994) findings that:

…female victims actually scored higher on [that is, acknowledged more use of]…4 of 13 [domestic abuse tactics] …(deny rights to privacy, deny access to family, withdraw emotionally to punish, withhold sex to punish); and [that] there were only slight differences [between] the genders [in]…deny[ing] freedom of activities, deny[ing] access to friends, deny[ing] access to money, deny[ing] financial input and censor phone calls….

9. Hamel, et al. (2007) conclude from several research studies that:

Stalking, when coupled with immediate physical threat, is more often perpetrated by men, but within the broader category of stalking known as obsessional relational intrusion (e.g., repeated, unwanted phone calls) gender differences tend to disappear….Among the various abuse and control tactics, only sexual coercion primarily is by males.  And sexual coercion rates are more comparable when non-violent tactics are measured, such as taking advantage of someone while they are intoxicated, threatening to smear them as impotent or gay, etc. …Coker and her colleagues (2002) found lifetime rates of power and control victimization for men and women to be nearly identical (6.8% vs. 6.9%, respectively), and incidence of verbal abuse and jealousy/possessiveness victimization to be twice as high for the male victims (10.5% vs. 5.2%).  Overall…men and women are equally likely to emotionally abuse one another, and to engage in controlling behaviors.

11. Hamel, et al. (2007) summarize the findings of Graham-Kevan and Archer’s (2005) study of university students and staff: “9% of the men were found to be both physically aggressive and controlling, compared to 13% of the women.”

12. Hamel, et al. (2007) cite Laroche’s (2005) finding (from a general population survey of nearly 26,000 Canadians) that approximately 5% were “intimate terrorists” – 2% of the entire sample were female ITs and 3% were male ITs.

SF IV:  Domestic abuse is culturally normative in North American society; imbued by “male privilege,” men believe they are “entitled” to abuse female intimate partners.
Research findings

· Dutton and Corvo (2006) cite Simon, et al. (2001) findings from a national sample of 5,238 American adults:  only 9.8% of men (along with 7.2% of women) “approved of a man hitting a woman [even ‘if she hit him first’…and that] 2.1% of males and 1.4% of females approved of a man hitting a woman ‘to keep her in line.’”

SF V:  Female-on-male violence is psychologically motivated, reactive, survival-oriented, and defensible.  Women are only victims in abusive/dysfunctional heterosexual relationships.  Women contribute nothing to intimate relationship dysfunction and abuse, and along with their children only suffer its fallout.

Research findings
1. Based on data from shelter samples “with no data provided by male partners” intimate violence by women is viewed as a “lifesaving reaction” to assaults initiated by their male partners. (Noller & Robillard, 2007)

2. Noller & Robillard (2007) cite Graham-Kevan & Archer’s (in press) findings that “a larger proportion of women than men who were involved in aggressive relationships could be labeled as intimate terrorists and that men were more likely than women to report that they were victims of intimate terrorism.”

3. Straus (2005) summarizes the mixed findings of several studies of female-on-male homicidal IPV.  Some of this research concluded that a “substantial proportion of these murders were committed in “self-defense, retaliation, or [were] acts of desperation following years of brutal victimization.”  However, in one study of female-on-male lethal violence less than half of the victims had initiated the violence, and that “only 21 percent [of these murders] were in response to ‘prior abuse’ of ‘threat of abuse/death.’”  Another study showed that “many women who murder their partners are impulsive, violent, and have criminal records.”

SF VI:  When children are abused, fathers are the perpetrators and mothers are the protectors or bystanders.

Research findings
1. Findings from general population surveys (above) indicate that children are most likely to witness Situational Couple (“mutual”) Violence between their mothers and fathers; similarly, they are as likely to witness mothers assaulting non retaliating or self-protecting fathers as they are to witness fathers assaulting non retaliating or self-protecting mothers.

2. As reported by women as well as men in large-scale national surveys in the United States and Canada, children are more likely to suffer physical abuse at the hands of their mothers than from their fathers.  According to Dutton (2005):

In the original (1975) National Survey on Family Violence (NSFV) [Straus, et al, 1980]…17.7% of female respondents reported committing severe violence against their children (compared to 10.1% of men) and 67.8% reported committing any violence (compared to 57.9% of men…. (Italics, added)

3. Dutton (2005) cites Browne & Hamilton (1999), in which it is reported that 33% of 255 spouse-child abuser “main perpetrators” were female and 23% were male.

4. Dutton (2005) cites Straus & Smith’s (1992) finding from the 1975 NSFV that abusive male and abused female parents were as likely (each, about 22%) to also abuse their children.  In the same National Survey, “when wife to husband violence was reported, mothers committed child abuse 22.9% of the time, fathers 20.5% of the time.”

5. Summarizing others’ research, Hamel et al. (2007) report:

mothers who hit their partners have just as much…increased risk of hitting their children as partner-violent fathers….Mothers who are violent towards their children may sometimes be “battered wives”….but more often than not [they] are perpetrators of partner abuse….A major…representative sample study of 453 couples with young children in New York found that bi-directional partner aggression occurred in 65% of the families, and that 51% of the couples engaged in both partner and child abuse (Slep & O’Leary, 2005).  The so-called “battering dad” pattern in which the father assaults the children and the mother, who [in turn] releases stress by physically abusing the children, accounted for only 2% of families with severe violence.

SF VII:  A woman’s representation and expression of fear about her heterosexual partner’s abuse corresponds to her actual endangerment; and

SF VIII:  Differences in size and strength between men and women, in men’s greater capacity to exact bodily injury, and in women’s suffering the much greater proportion of severe physical trauma, per se, mean that men are always (or, almost always) “primary physical aggressors.”
Research findings
1. Noller & Robillard (2007) cite Straus (1997): “Because of the greater physical, financial, and emotional injury suffered by women, they are the predominant victims” of IPV.  However, these differentials in consequence and cost do not necessarily mean that women were not also the “predominant aggressors” in some of the same IPV.

2. Dutton (2005) cites Wilson & Daly’s (1993) findings that “abandonment homicide occurs in about three of 100,000 marriages, and any form of male perpetrated homicide is less than 0.6 of 100,000 women over the age of 15.  Female perpetrated homicide rates are 0.5 per 100,000 (Browne, Dutton, & Williams, 1998).”    Lethal intimate partner violence may occur more frequently in severely abusive relationships, but it is not a feature of intimate partner relationships (or marital separations), generally.

3. Straus (2005) summarizes a quarter century of DV research to which he and his students have been a primary contributor, as follows:

….despite the much lower probability of physical injury results from attacks by women, women produce a substantial percentage of all injuries and fatalities from partner violence….”Minor” assaults perpetuated by women are also a major problem…because they put women in danger of much more severe retaliation by men.  They also help perpetuate the implicit cultural norms that make the marriage license a hitting license…. (Italics added)
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CONCLUSIONS FROM THE RESEARCH LITERATURE


About half of the DV in the general population is “mutual” (Situational Couple Violence).  It results from conflict that gets out of hand.  Both partners are perpetrators; both are victims.  This means that 50% of domestic violence is not one-sided, one-way, male-on-female violence.


The remainder of domestic violence is divided almost equally between that perpetrated by males on non-violent (non participating) females and that perpetrated by females on non-violent males.


From one study to the next, women may be more responsible for the “minor” non-mutual domestic violence, and men a larger percentage of “severe” non-mutual violence (battering).  These differences between the genders are neither necessarily large nor always in the same direction.  Certainly, women suffer the greater proportion of severe injuries.


Research on a large general population sample in Canada has identified female batterers.


Finally, taken altogether, these points indicate that female perpetrators are not always acting in self-defense (what Michael Johnston calls Violent Resistance).











that we were missing the tip of the very large iceberg of domestic violence – by not factoring into our evaluations and hearings the in-your-face realities and “power and control” dynamics of domestic violence, which accompanied (albeit, silently) many custody/placement disputes;


our studies and court proceedings had “re-victimized” many mothers – leaving young children in the hands of their “abusers”; 


when evidence appeared to contradict the advocate formulation of DV, family court counselors and court officers were advised not believe our eyes and ears;


because, finally, our seemingly impartial and objective findings actually resulted from inadequate understanding and incorrect thinking, and led to women and children remaining endangered as targets of their “abusers.”














…science depends on an apparatus of democratic adjudication—anonymous peer review, open debate…. mechanisms…explicitly designed to counter human self-deception.  People always think they’re right, and powerful people will tend to use their authority to bolster their prestige and suppress inconvenient opposition.  You try to set up the game of science so that the truth will out despite this ugly side of human nature.


—Steven Pinker


Johnstone Family Professor of Psychology, Harvard University


 Cited by Chris Mooney


The Republican War on Science, 2005


***


 You might think that a law school would want to teach scrupulous procedure, including a passion for the search for the truth and the need to find the facts before devising the remedy. But the notion instead seemed to be that we could simply treat the feelings and try to make everyone feel good again…..We owe our law students respect, but part of that respect is the recognition that they are adults … trying to acquire the critical thinking and fortitude that will enable them to serve clients and to stand up to adversaries who are only too ready to shake their nerve.


—Ann Althouse


Professor, University of Wisconsin Law School


“A Word Too Far,”


New York Times, March 3, 2007


***


Come Now and Let Us Reason Together.


—Isaiah, 1:18








An anecdote.  In 22 years at Dane County FCCS, there was only one case involving an intimate partner homicide.  One too many.  It was my case.  It occurred on July 4th about 20 years ago.  This murder did not occur when Carol left John – although she had struggled to have a career outside the home against his strenuous objections.  He killed her when it became clear that he would lose his farm, as part of the financial settlement of a divorce he could not stop.


None of us saw it coming.  Perhaps, with what I know now, I might have; I don’t know.  Even before John murdered Carol with a shotgun, the family (including five adult children) were torn apart by her decision to leave the marriage against his will.  (Perhaps the children knew what he was capable of; none of them said; I didn’t ask.)  In retrospect, it was a classic marriage of batterer and victim.  We certainly didn’t know what we might have about domestic violence.  Thankfully, we know more today.


I recall only one other incident at that level of violence.  On this occasion, despite the concerted efforts and advice of the family court counselor and the Guardian ad Litem, the wife invited the husband to return home, whereupon, he tried to kill himself again, this time in her and the children’s presence.














PAGE  
10

