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After two decades of practice and considering relevant research literature, I proceed with following guideposts when offering to serve as a coach or child advocate in collaborative divorces that allege past instances or present current and future concerns about domestic violence.

We’re Plowing New Ground

· We don’t know all we could, and will continue to learn, about how and when (and when not) to collaboratively work with these cases.

· Using our best judgment, we undertake this work with incomplete information, under ambiguous circumstances (sometimes, having received descriptions of mutually exclusive realities), anticipating an unclear course to uncertain outcomes.

Principles before Good Intentions

· The “best interests of the child” must remain our overriding ethical and legal principle guiding settlement of custody and placement issues. 

· CFL Agreement principles must be honored in practice.  Tolerating uncorrected departures will sabotage the process and cannot produce “good divorce” outcomes.

· Collaborative professionals should withdraw from the process if and when clients cannot be dissuaded from acting in bad faith—i.e., when, otherwise, the CFL professional must collude in a manipulative or covertly litigious process.

Settlement Matters, but…

· Legal settlement promoting family peace following divorce (conflict resolution) contributes to children’s positive adjustment to divorce.

· Not all settlements promote genuine family peace or children’s best interests.

Some Things Seem Clear Enough

· Post-separation family conflict is the most influential contributor to children’s maladjustment to divorce. 

· Where there is violence (including frequent, intense, non-physical parental animosity and hostility), children are harmed.

· Children can be significantly harmed when they “merely” observe domestic violence, not only when they are its direct targets.

· The more hostile, aggressive, or abusive the conflict, the worse the impact on children, and on the quality of parenting available to them.

· Where spousal battery has occurred, a substantial percentage of perpetrators also will have physically harmed their child/ren.

· If unaddressed, the emotional atmosphere and interpersonal dynamics of domestic violence will affect each party’s participation in collaborative processes, and will continue to influence co-parent and broader family relationships long after marital separation and the cessation of physical hostilities.

· In themselves, neither separation nor placement plans resulting from collaborative divorce solve the problem of abuse or protect children.

Not All Ducks are Ducks

· All abuse that occurs within marriage or long-term intimate partnership does not involve “male battery.”  Occurrences of domestic violence can be atypical or isolated, relatively minor or mutual, and not the defining feature of an intimate relationship.
· One type of domestic violence has been reported to occur rarely, or possibly only once—at the time of separation.
· Still, the exceptional circumstance/isolated (non battering-related) domestic abuse incident can be traumatic.
· The most dangerous and potentially lethal time for victims of ongoing or recurrent domestic battering is when they leave the abusive relationship.

· However, in general, single occurrence violence is less dangerous, less debilitating, more easily overcome and successfully treated than separation-precipitated battering that has occurred over many months or years.

· Different abuse histories warrant consideration of different collaborative approaches and solutions.

Assess, Assess, Assess

· Talk is cheap: clinical judgment, especially within an interview not specifically targeted on abuse, is not a reliable way to assess abuse. 

· Lethal battery cases often involve men whose acquaintances “never would have suspected” them capable of any violence.

· The best risk-assessment data are “actuarial,” e.g., 911 call records, police incident reports, medical chart notes, and other contemporaneous reports (e.g., to shelters, school personnel).

· Such documentation is often unavailable, except when domestic abuse has involved battering.

· In general, domestic violence is much more likely to be underreported than falsely alleged with malicious intent.

· The CFL context may increase the ratio of “false negative” to “false positive” client reports of past abuse or acknowledgement of current concerns.  The goal of a “good divorce” may lessen the likelihood of false or mistaken abuse allegations, and add incentive for clients not to report abuse that has occurred.

· Admissions of bad behavior may be more forthcoming within the emotionally supportive, conciliatory CFL setting than in litigation with its adversarial norm of allegation and denial.  Admissions—with genuine and appropriate expressions of regret or remorse—can be “green flags,” opening the way to resolution and closure.
  (But, talk can be cheap.)

· Actions speak louder than words: how and the extent to which clients misbehave during a collaborative divorce process—non-compliance with interim agreements or with CFL rules of the game (e.g., incomplete or distorted disclosure, denigration of the former spouse or partner)—are “red flags”—as is client resistance to neutrally-stated MSA protective provisions regarding prospective respectful, good “boundary” interaction between soon-to-be “ex’s.”

· A brief but thorough (e.g., Act 130) targeted screening and assessment of past abuse and concerns about future abuse can provide the CFL practitioner reality-testing (it’s hard for victims not to respond emotionally as well as verbally), conveys to clients that these issues are relevant to (not, per se, determinative of) the dispute resolution route to be taken, and can and should be disclosed and appropriately addressed as a legitimate part of the CFL process.

� See, Jonathan R. Cohen, “Advising Clients to Apologize,” Southern California L R, Vol. 72 (1998-1999), 1009-1069.








